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The following “frequently asked questions” on the Federal Highway Administration’s (FHWA) reevaluation requirements were originally published as a two-part series in the Spring (May 2009) and Summer (August 2009) Editions of the FHWA Environmental Quarterly Newsletter. The questions and answers were developed by experienced FHWA staff from the Resource Center Environment Technical Service Team and reviewed by the Headquarters Office of Project Development and Environmental Review. The information is based on existing FHWA guidance, long standing policy, experience and best practices. It is not intended to create additional requirements or provide new interpretations of the regulations. 

1. WHAT IS THE PURPOSE OF A REEVALUATION?

Reevaluations should be thought of as a continuation of the NEPA project development process and are necessary at certain key points in the overall process to establish whether or not the NEPA document, determination or final project decision remains valid for the subsequent federal action. During a reevaluation, attention is given to determining what changes have occurred in the project and the study including changes in the design or scope of a project, new or modified laws and regulations, circumstances or project area changes or new information in general. The finding or conclusion of a reevaluation is that the NEPA decision or documentation is valid or that additional analysis is required. A reevaluation provides evidence for the FHWA in determining whether or not the preparation of a new CE, EA or supplemental EIS is necessary in order to advance the project to the next stage.  [23 CFR § 771.129(c)]

2. WHEN SHOULD A REEVALUATION BE CONDUCTED?

The reevaluation of an approved NEPA document or decision is required prior to the request for FHWA action (i.e. final design, ROW, PS&E), generally when there has been a time lag or changes related to the study have occurred between the previous NEPA approval and the request for action. 
Any project with an approved NEPA decision will be reevaluated prior to the request for FHWA action or approval to advance the project (i.e. final design, ROW, PS&E). The reevaluation will generally be concluded through consultation between the project sponsor (State DOT) and the FHWA regarding changes and other facts of the project, study and decision. This reevaluation takes place after the CE, FONSI, EIS or ROD has been approved and prior to advancement to the next project stage. Any change to the proposed project, new circumstances, new information (environmental, traffic, standards, etc.), final design or scope modifications, new or revised environmental laws, regulations, and/or policies which have occurred since the CE, FONSI or EIS/ROD was signed are considered and should be discussed. The project files must document that consultation occurred and what or how changes occurred and include an assessment of the validity of the original NEPA decision. A written reevaluation may or may not be necessary as determined through the consultation between the FHWA and project sponsor. 

3. IF MY PROJECT HAS NOT CHANGED, DO I NEED TO CONDUCT A REVALUATION?

Before requesting FHWA approval for final design, ROW or construction activities, the project sponsor must consult with the FHWA to determine whether the original NEPA decision remains valid. Many factors are considered including, but not limited to changes in the project scope, laws, study area conditions, and local, state or national priorities. The amount of time a study has been idle or complete is also an important consideration.

4. IS A REEVALUATION PART OF THE NEPA PROCESS?

Reevaluations are not required under the National Environmental Policy Act (42 USC 4321) or Council on Environmental Quality (CEQ) Regulations (40 CFR 1500-1508). They are, however, required by the FHWA/FTA regulations, (23 CFR 771.129) and have been upheld in court as an appropriate mechanism for determining whether or not a supplemental EIS is necessary.

5. COULD A REEVALUATION SUBSTITUTE FOR A NEPA DOCUMENT (i.e. supplemental EIS)?

The purpose of a reevaluation is to determine the validity of previous NEPA documents, decisions, or determinations. A reevaluation is the mechanism to determine and document (generally in the project file) whether or not the NEPA decision remains validfor the requested action or if additional analysis and/or documentation is necessary.

6. WHY DO I HAVE TO PREPARE A WRITTEN REEVALUATION?

As already mentioned reevaluations are a continuation of the project development process and can be concluded with consultation or in writing. Consultation is generally adequate for most projects before the project sponsor requests action or approval. The required consultation is generally between the project sponsor and the FHWA Division Office. It is important to remember that all reevaluations (consultations and written) must be documented in the project file. A “written reevaluation" is a more formal process of documenting the reevaluation of projects with significant impacts that require the preparation of an EIS. A written reevaluation must be prepared when a final EIS is not submitted to FHWA for approval within 3 years from the date of the draft EIS circulation; and are also necessary if major steps to advance the project have not occurred within 3 years after approval of the final EIS, supplemental EIS or the last major approval or grant related to the project.

For any project completed and approved with a ROD, FONSI or CE, a reevaluation may need to be “written.” This necessity is determined through consultation between the FHWA and the project sponsor. Factors to consider when determining the necessity of a written reevaluation may include (but are not limited to): the type and degree of public controversy, possibility or reality of litigation, and the original and anticipated types of environmental resources and project impacts.

7. COULD A REEVALUATION BE PERFORMED ON JUST THE 1ST PHASE OF CONSTRUCTION OF A PROJECT?

Reevaluations are intended to encompass the same project limits as the original environmental document. The focus of the reevaluation is on determining the validity of the NEPA document or project decision with respect to the current phase of the project. Consider it a snapshot in time recognizing what has occurred on the project to date (ROW, 1st construction section, etc), what is imminent (2nd construction phase, etc.) and what or how the changes in the project are affected by or will affect the current or future steps. 
There are many nuances to reevaluations that can be discussed during the required consultation and reevaluation preparation. Some state DOTs have implemented their own requirements for documenting reevaluations that must be considered when determining when or how to undertake a reevaluation. The role of the Division office in consulting and determining the need for a consultative or written reevaluation is essential and documentation of that participation is likewise important
8. WHAT DOES A REEVALUATION LOOK LIKE?

It really depends on the circumstances associated with the NEPA document being reevaluated and the purpose of the reevaluation. The documentation of a reevaluation can be as simple as a checklist, a note to the file or as comprehensive as a multi-page document complete with attachments. When the decision is made to prepare a written reevaluation or when one is required, there is no standard format that must be followed but they should be well organized and address the specifics of the project and NEPA document being reevaluated. The use of tables, charts and graphics may be useful in some situations, and reference to relevant information can simplify and enhance the documentation. 

For the simplest and least environmentally intrusive projects, reevaluations should succinctly verify that the scope of project remains essentially the same, address any changes to the project and resulting impacts to natural, cultural or social resources and conclude that the NEPA document or CE determination remains valid. For more complex or controversial projects, depending on the stage of project development and the purpose of the reevaluation, additional analysis may be required to support and document a conclusion that there are no new significant impacts and that the NEPA document remains valid for the requested action or next phase of project development. In the case where the conclusion is that the NEPA document is not valid, FHWA and the applicant should immediately proceed to the appropriate next step. In any case, the scope of a reevaluation depends on the stage of project development and the purpose for the reevaluation. The documentation associated with the reevaluation should support the determination being made.

9. WHAT ARE THE CIRCUMSTANCES IN WHICH 23 CFR 771.130(c) WOULD APPLY INSTEAD OF 23 CFR 771.129(b) OR (c)?
23 CFR 771.130 concerns the preparation of supplemental environmental impact statements (EIS) including the circumstances when a supplemental (EIS) is and is not required. 23 CFR 130(c) specifically addresses an approach to determining the need for a supplemental EIS in situations where the significance of any new impacts are unknown. Per 23 CFR 771.130(b), an EA may be used to address project related changes or circumstances to determine if a supplemental EIS is required. The end result will either be a determination that the changes and/or any new impacts are not significant (FONSI) and that a supplemental EIS is not required, or that the changes and/or new impacts are significant and the preparation of a supplemental EIS is necessary to advance the project.

23 CFR 771.129 addresses the range of situations in which the reevaluation of a NEPA document is necessary. A written reevaluation may be an appropriate mechanism to determine if newly discovered or otherwise unaccounted for impacts related to an EIS are significant and whether or not a supplement EIS is necessary. The use of an EA for this purpose represents a more formal NEPA approach, and may be appropriate and beneficial in certain situations, such as a highly controversial projects or where additional public involvement or agency coordination is necessary. The decision regarding the approach should be based on the specific circumstances of the project, the nature and type of impacts, the need for interagency coordination and a number of other considerations. 
It is recommended that FHWA be consulted regarding the most appropriate course of action in these situations.

10. HAVE REEVALUATIONS BEEN ADDRESSED IN THE COURTS?

Yes they have. There are a few cases where FHWA reevaluations were addressed as part of NEPA litigation. In general, the courts viewed the reevaluation process as a legitimate tool for determining whether NEPA documents remain valid when it has been undertaken consistent with FHWA procedures. Some courts have validated the use of a reevaluation as an appropriate mechanism to determine if a supplemental EIS should have been prepared. Some recent cases are presented and summarized in the AASHTO March 2008 publication cited below. It is recommended that FHWA legal counsel be consulted for assistance and guidance in preparing reevaluations in situations where litigation is anticipated.

11. WHO IS RESPONSIBLE FOR THE REEVALUATION?

NEPA documents prepared for the FHWA are generally reevaluated by the applicant responsible for preparation of the NEPA document or CE determination. Where a written reevaluation is required, it would be prepared by the appropriate applicant on behalf of the FHWA. FHWA, however, is ultimately responsible for the reevaluation and the resulting determination.

12. WHAT MUST BE INCLUDED IN A WRITTEN REEVALUATION?

The essence of a written reevaluation depends on project specific circumstances and the nature of the reevaluation. With that understanding, a written reevaluation should briefly document any changes in the project, applicable laws or regulations, the project study area, and any resulting impacts (beneficial and/or adverse). Where there are few or no changes, it should be succinctly acknowledged. Any public or agency consultation, if appropriate and undertaken, should be documented and a conclusion or finding as to whether the previous NEPA document remains valid, should be plainly evident.

13. IF THE PROJECT SCOPE CHANGES BEFORE NEPA IS COMPLETE, IS THE PROPER DOCUMENT A REEVALUATION?

It depends on the extent of the change in the scope of the project. Keep in mind that the purpose of a reevaluation is to determine the validity of the current NEPA document to allow the project to advance; it is not an appropriate substitute for a NEPA document when one is required. If conditions have changed, a reevaluation may be appropriate to determine and document whether a supplemental EIS should be prepared or if a new NEPA document is warranted (CE, EA or EIS).

14. AM I REQUIRED TO CONSULT WITH REGULATORY OR RESOURCE AGENCIES OR THE PUBLIC WHEN CONDUCTING A REEVAUATION?
Again, it depends on the specific circumstances and the purpose of the reevaluation. In most cases continued consultation with the resource agencies involved or that have an interest in the study will be necessary throughout the NEPA project development process and is especially important at certain key stages. A reevaluation may or may not represent such a key stage, depending on the purpose of the reevaluation and the specifics of the project. If a reevaluation involves new or additional impacts to a resource (wetlands for example), then coordination with the responsible agency (the ACOE in this case) would certainly be appropriate and probably necessary, especially where a permit or permit modification is necessary. Resource agency input would also likely be necessary in establishing the validity of new information on a resource that they regulate or oversee, when the information has not been reviewed by them previously. Depending on the complexity or controversial nature of the undertaking, FHWA and the applicant should consider if additional public and agency involvement is warranted. While there is no regulatory requirement for public involvement or to coordinate with other agencies, in certain cases, it is good practice and will pay dividends. 

In Summary 

1) reevaluations are required by regulation;
2) reevaluations are not NEPA documents nor are they a substitute for NEPA documentation when required; 

3) the format and content of any written reevaluation or documentation of a reevaluation should reflect the circumstances specific to the project, resources and project development requirements;
4) open and timely communication between the applicant and the FHWA is critical to a solid, regulatory compliant reevaluation.

We trust you have found the questions and answers useful and recommend that you consult with your Division Office environmental staff for further clarification and assistance with any specific reevaluation issue. As you know, project specific guidance will vary based on the facts of the specific situation. 
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