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Legal Issues:
Q:
Nationwide, have "Reader Friendly" formatted NEPA Documents decreased the number of legal challenges filed?
A: 
There’s no definitive data to support a conclusion that any approach to document (EIS) format, style or organization alone has ever been the subject of or has prevented legal challenge. It is likely that some poorly written or organized documents have contributed to legal challenges that may have been avoided; however, there is little or no data to support this conclusion. A connection can likely be drawn between the quality of a NEPA document and the potential for legal challenge, for some projects at least. If we prepare better NEPA documents and develop complete administrative records the better the chances are that we will avoid some legal challenges.     

Q:
How do you balance the information contained in NEPA documents for the general public versus what lawyers want to see included?
A: 
That’s really the trick isn’t it? I think much of the answer to question of balancing legal and practical or public information in any NEPA document is founded in how smart we are (how much we know and understand) about the purpose of the NEPA process, the documentation requirements and the difference between a “document” and “documentation”.  We don’t do as good a job as we could do in relying on separate appendices and the administrative record to support legal sufficient decisionmaking. We also need to do a better job in educating our practitioners, lawyers, resource agencies, NGOs and the public. It took us a while to get where we are today, so it will take some time to figure out the perfect balance of legal oriented and practical information and how to achieve it. 

Q:
Has there been any cases where these "reader friendly" versions have NOT passed legal sufficiency?
A: 
Legal sufficiency or adequacy is about compliance with NEPA and other applicable laws and regulations and adherence to the standards of review established in the Administrative Procedures Act.  Any document that fails a legal sufficiency review does so because it does not meet the test for a legally sufficient document: 1) answers the substantive questions that reasonably can be asked; 2) was properly developed (scoping, public involvement, public hearing, interagency coordination,…); and 3) includes an adequate discussion of the essential NEPA information (purpose and need, alternatives, resources and impacts…).  It is highly unlikely that the format or organization of the EIS alone would result in a legally deficient EIS unless the organization or writing is so poor as to detract from ones ability to find the necessary information or make sense of the proposal and analysis. See Chapter 5 of Improving the Quality of Environmental Documents, for additional information. 

Q:
Is the location of the Section 4(f) findings ever placed in the individual sections on Historic properties, recreation, etc.?
A: 
These are related subjects and may point to and provide essential information for the Section 4(f) evaluation but generally, Section 4(f) compliance (feasible and prudent alternative analysis and all possible planning to minimize harm) is documented in a separate section of the NEPA document, called a Section 4(f) evaluation or statement. If a use can be determined to be de minimis then it may be acceptable to document that “finding” in another section as appropriate. This should be discussed with the FHWA Division Office.   

Q:
It appears that the regulatory requirement for legal sufficiency reviews is for FEISs.  Is FHWA considering legal reviews for EAs?  Is FHWA considering including the legal teams in document reviews earlier and more often during their development?
A: 
You are correct, legal sufficiency reviews are required for final EISs and Final Section 4(f) evaluations (23 CFR 771). This, as many regulatory requirements are, is a minimum requirement. In certain situations it may make sense to have your legal counsel take a look at an EA or FONSI, draft EIS or ROD. For certain projects it will be in your best interest to invite the participation of legal counsel early in the project development NEPA process. This doesn’t mean that they will necessarily be engaged at every step of the process, but can be involved at key stages to avoid surprises along the way.  I highly recommend reading Chapter 5 of Improving the Quality of Environmental Documents.
Q:
Project lawsuits usually are challenging process, not whether or not an appropriate decision was made. In this new format, will there be more likelihood of more challenges?
A: 
I doubt, and other practitioners and lawyers agree, that the format of an EIS or EA alone will not likely be the subject of legal challenge. This assumes of course that a document is readable, understandable and provides evidence of compliance. However, if a document presents information in an overly complicated manner, is poorly organized or written, then it could cause unnecessary problems, misunderstandings and ultimately result in a lawsuit due to and not about the format or quality of the document.    

Q:
From what I'm hearing today, should we have legal review from the start of an EIS process?
A: 
For certain projects yes and for others, probably not; it really depends on the project. The key is to know and understand the primary issues and concerns related to legal adequacy and to be able to spot the signs in an individual project situation when legal counsel should be consulted early and often. See Chapter 5 of Improving the Quality of Environmental Documents, for additional information.

Q:
Are there any documents that give guidance on meeting legal sufficiency?

A: 
Yes, Chapter 5 of the AASHTO/ACEC Report, Improving the Quality of Environmental Documents. 

Q:
When will FHWA have its document reviewers trained in this approach?  No FHWA reviewer I've dealt with has been familiar with this document format.

A: 
I’m not exactly sure what you mean by “this approach” or “this document format”. There are some in FHWA certainly that may not be familiar with the “reader friendly” approach of the Alaska Way Viaduct EIS, if that is what your are referring to, but every Division Office in the agency has been provided copies of the report, Improving the Quality of Environmental Documents.  FHWA Headquarters also issued a Memorandum in July of 2006 supporting the report and encouraging the consideration of ways to improve the quality of NEPA documents. We have incorporated the recommendations of the report into our NEPA training classes and continue to market the report internally and externally. As with many things, it will take some time to get everyone familiar and comfortable with doing things a little differently.

Quality Issues:
Q:
Is there a "style guide" that covers graphics: maps, tables, diagrams that clearly states how the public is to understand the data quality: significant figures, error ranges, fuzzy contours etc.?
A:
There is no national style guide. Check within your state DOT to see if there are corporate style guides or graphics requirements. Some resources to share: 
Washington State DOT (WSDOT) recently updated its Communications Manual, however, it is only available within the department. A recommended style is included in the WSDOT Reader Friendly Toolkit as is graphics tips in Appendix D (page 70) http://www.wsdot.wa.gov/Environment/ReaderFriendly.htm . 
California: http://www.dot.ca.gov/ser/forms.htm  

Q:
In our EISs, we frequently end up using passive voice because the project team can't agree on who to list as an actor or decider -- project team? lead agencies? UDOT and FHWA? What do you recommend as language for referring to the actors who did the analyses and made the decisions?
A: 
See page 6 of the report for discussion; and see page 34 for resources. It is not easy, but lead agencies must reach agreement on this very basic element of plain language.  http://www.plainlanguage.gov/howto/guidelines/bigdoc/writeActive.cfm and the homepage at: http://www.plainlanguage.gov/index.cfm 

Q:
Often, the NEPA document becomes less reader friendly after Legal Sufficiency reviews.  What are your thoughts/experiences on mitigating these impacts to the document?

A:
See pages 30 of the report for discussion. We recommend that you work with your legal staff early and often so that they are also onboard.  It is not easy, but lead agencies must reach (and maintain) agreement on applying plain language techniques to NEPA documents.   http://www.plainlanguage.gov/index.cfm 

Q:
Should the key issues in the summary include significant and non-significant elements?

A:
See page 6 on keeping it brief. The summary should include a reference in the main document where the reader can learn about how the lead agencies evaluated issues for significance. We suggest you include a question: “What other effects were evaluated in the Draft EIS?”  The summary should focus on significant issues that had a noticeable influence on the project at any key stage - - purpose and need, scoping, selection of alternates for detailed study, impact analysis and mitigation, selection of a preferred alternative, and/or the record of decision.  A listing of all issues considered would be appropriate for the main body of the document, but here again, detailed data and other information about issues that did not have a noticeable influence should be relegated to an appendix to keep the main body as concise as possible. 
Q:
Do you recommend separating long-term impacts and short-term impacts into different chapters? 
A:
See pages 12 – 14. The report suggests only that the organization of the document meet the goal of telling the project’s story. If construction impacts are the most significant, it may make sense to separate them into a chapter. If your project’s story is a blend of long and short term effects, it may make more sense to carry through based on effects on an element of the environment. Example: The Supplemental DEIS for Alaskan Way Viaduct contains a separate chapter for construction effects. http://wsdot.wa.gov/Projects/Viaduct/SDEIS/Chapter7.htm 
Q:
Where do you--or do you--place the language (often technical) that explains the analysis? LOS, D, E, etc.
A:
See pages 6 and 13 of the report. The results of the analysis are mentioned in the main body and the details are clearly referenced in the appendices or technical reports. In the main body, we encourage use of sidebars to explain concepts like level of service in lay terms. Some DOTs develop common graphics to de-mystify transportation jargon. See http://www.dot.ca.gov/ser/forms.htm  for Caltrans’ Level of Service (LOS) Graphics These graphics depict the levels of service for six types of highway facilities and are useful for environmental documents when discussing the Purpose and Need for a project. Each graphic is available in TIF (archive-quality) and GIF (publication-quality) format. 

Q:
What is the best way to handle "comments and responses" as this often gets very bulky?  Does the public want their comments relegated to separate appendices or a CD-ROM?
A:
The team did not address this issue in our recommendations.  However, we typically do place the full account of the public and agency comments and the lead agencies’ response in an appendix – we also provide a summary of the themes or major categories of comments and an explanation of how the project team addressed those concerns. 

Q:
Any tips on separating consequences in one chapter from alternatives evaluation in the next chapter?  Consequences are dependent on alternatives, and alternatives analysis is based on consequences.

A:
The team did not address this issue in our recommendations, except to say you have the flexibility to tell the story in the way that makes the most sense for your project.  See the WSDOT, Alaskan Way Viaduct Draft EIS for an example of a combination approach. 

Q:
Is there any effort to provide detailed guidance on screening of alternative in both documentation and methodologies?

A:
Not to our knowledge. It is a good subject for an NCHRP 25-25 short term research project. Please feel free to expand on this and send it to: TERI DATABASE at http://environment.transportation.org/teri_database/.
Q:
How is the Summary different than the Record of Decision itself?

A:
The summary that we describe in the report is the short version of the Draft or Final EIS. It circulates very widely to the public and decision makers. The ROD is the end result of the NEPA EIS process and doesn’t circulate to the public. 

Q:
The report doesn't seem to say much about limiting any discussion of impacts to just the potentially significant impacts of a project.  Wouldn't doing so greatly enhance their readability and value to decision-makers?
A:
 Yes, the report recommends that you focus on the issues relevant to the decision. We recommend that you briefly tell the public and agencies what you looked at and how you decided what to focus in on. Part of the story is what it doesn’t affect. And in many cases you can also report on the beneficial effects of your project. 

Q:
There is a lot of good guidance (and the Central Region Style Guide) at Caltrans' Standard Environmental Reference Web site: www.dot.ca.gov/ser 

A:
Yes, thank you very much for the link! See also the list of references in the report. 

Q:
Do you have recommendations for working toward more quality documents if a project is well underway, i.e. already 2-3 years in the works?

A:
YES, please see the sections of the report dealing with the summary. We highly recommend that at the minimum you consider preparing a clear, well written summary. There are examples of traditional documents with handy reader-friendly summaries to assist the general reader who doesn’t want to wade through the full EIS.

Q:
Do you think a 8.5X 17 document is friendly?

A: 
See page 16 – 20 of the report for a fuller discussion of when alternative formats may be helpful. There are a few examples where the use of larger page size (11x17-inch) has been well received by the public and some reviewing agencies (but not all).  Many projects across the country use a hybrid approach, combining standard pages (8.5x11 with occasional foldout sheets of larger size. 

Q:
Please send me a link to the FTA Blueprint-like document.

A:
The report contains the link to the NCHRP 25-25-01 report that we refer to as the “Blueprint.” The team is not familiar with an FTA Blueprint. 

General Issues/Comments:

Q:
FYI - FTA Region 10 has an example of an EIS that was good in all respects. FHWA/WSDOT project on SR20.

A: 
No reply necessary.
Q:
Can we use acronyms after they are defined

A:
It is encouraged to spell out all acronyms through out the entire document.  Part of making a document reader-friendly is encouraging the reader to stay engaged in the text and not have to stop to try and flip back to where they last saw a specific acronym.

Q:
Will there be training based on this report?  What type of certification/training program would you recommend?

A:
There is no specific “Document Quality” training is planned.  However, FHWA’s Environmental Competency Building program is evaluating training opportunities and will be publishing details on available training that encompass the quality approach.  In addition, the Quality project team will be speaking at a number of national meetings and conferences to educate and encourage the use of the principles contained in the Improving the Quality of Environmental Documents Report.

Q:
Will FTA and/or FAA agree with Blueprint recommended elements?  Are they supportive of this approach? 
A:
Neither FTA nor FAA has not been coordinated with regarding the “Quality” effort.  FHWA will send them the Improving the Quality of Environmental Documents Report and seek their input regarding this effort.
Q:
Beware when "simplification" turns into "dumbing down."  We must respect the public even while we acknowledge the problem of excessive complexity. 

A:
Comment noted and agreed with.  The Improving the Quality of Environmental Documents Report encourages the use of simple language and plain talk in the heart of the document, however, specific technical studies should always be included on CD for reference by those who desire the technical detail.
Q:
Did you get feedback or involvement from the NAEP for the Green Report and or this webinar?

A:
No coordination was conducted with NAEP, however, we are aware that they as well, has desired to improvement overall quality and communication.   The Quality Team will send them the Improving the Quality of Environmental Documents Report and seek their input regarding this effort. 
Q:
I believe consultants will be excited about these changes.  My concern is how readily will state departments of transportation and other reviewing agencies embrace it?

A:
Most state department of transportations has embraced the quality effort.  Some more than others, but almost all have begun thinking about improvement opportunities.  Many have already begun to explore this effort in a project or two while a few others have already revised manuals or developed procedures to move in this direction.  As more people are educated on this effort, the Quality team expects additional best practices and success stories to emerge, thus providing further encouragement for others.  
Q:
Has anyone examined how to apply reader-friendly approaches to the production of categorical exclusion documents, particularly in states such as Ohio that use a prescribed form as the core of such documents?

A:
Categorical exclusions are more internal documentation and not necessarily subject to public review.  However, flexibility exists for the reader friendly approaches to be used in all environmental documentation.
Budget/Scoping issues:

Q:
Are there increased costs to write a reader-friendly document?

A.  
Some increased costs are possible, but it is more likely that costs will actually be reduced.  Early work on structuring the document, designating an “editor-in-chief” to ensure a coherent and consistent document that tells the full story, performing adequate quality control…these measures could add some costs.  On the other hand, an improved document in terms of reader friendliness and overall quality should reduce the time and effort required for re-working the material to clarify issues and respond to questions.  A more streamlined main body of the document could reduce some of the costs of data management.  And the improved credibility and confidence earned by the agency through better communication could potentially lead to expedited schedules for project delivery with possible savings as a result. 

Q:
What if your client wants you to merely "do it the way we've always done it"?

A:  
Consultants have an obligation to offer a client the best advice possible.  This might include writing a chapter, or a short section, using both approaches - - the “traditional” and a “reader friendly” version following the new “blueprint”  so that the client might compare the two.  If after looking at both options, the client prefers the former, as long as there is nothing unprofessional about what is being requested, then the client’s wishes must govern.

Q:
The vast majority of environmental documents are EA's.  How does this process apply to EA's?  

A.  
An EA is an environmental document with sections on purpose and need, alternatives, impact analyses and decision-making involved in communicating the story.  The same principles for improving the quality of environmental documents should apply.

Q:
Did the team consider how to implement the suggested strategies for projects with smaller budgets, available staff, and a shorter schedule?

A.  
Although some aspects may cost a bit more initially, there is greater potential to save rather then spend more by applying the principles and practices in the “Quality” report.  While the first draft of a poorly constructed and poorly written report conceivably could go faster, the time required for clarification, for addressing questions that might not otherwise have been raised, for reworking the document, could all require more rather than less, budget, staff and time.

Q:
Were typical budgets, labor and staffing needs, and schedules outlined for different types of projects?  

A.  
Each project is of course different.  And there has not been a great deal of experience with the recommended approach.  There was no attempt to develop “averages” which would have great underlying variation.  Over time, with more experience, that may become possible.

Q:
I would suggest that the lead agency insist that all the contractors read other chapters relevant to their work before the preliminary draft is prepared. Too often, for instance, the water quality chapter conflicts with or overlaps with biological resources, esp. re mitigation. It's often more than an editorial issue.  Do you agree? 

A.  
Absolutely.  As a minimum, each author should read material by others which is relevant to their work before completing their own draft.   
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