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FAA RUNWAY ORDER SUBJECT TO NEPA

Submitted by Lowell Rothschild

Venable LLC, Washington, D.C.

LRothschild@Venable.com

In 1995, the Federal Aviation Administration (“FAA”) approved a program to minimize noise impacts at the Fort Lauderdale-Hollywood International Airport.  Under the plan, one of the airport’s three runways was set aside for jet traffic, with the other two to be used, except in rare circumstances, for general aviation and commuter traffic.  In 2005, in the face of expanding traffic and growing delays, FAA wrote a letter stating that it would use all available runways for jet traffic when the preferred runway could not accommodate the demand.  Plaintiffs sued, alleging that FAA was required to comply with NEPA prior to issuing the letter.  The D.C. Circuit, sitting as the court of primary jurisdiction, agreed, vacating the letter and remanding the matter to FAA.  City of Dania Beach v. FAA, 2007 WL 1373768 (D.C. Cir . May 11, 2007).

The Court made two notable conclusions in reaching its decision.  First, it ruled that Plaintiffs had standing.  In so doing, it confirmed that a plaintiff asserting procedural injury need not show that the result would have been different had the correct procedure been followed. Id. at 3.  More significantly, the Court found that the letter was a reviewable final order, focusing on the fact that it “is a new interpretation of the noise compatibility program.” Id. at 5.  The Court was swayed by the fact that, prior to the letter order, “FAA had never interpreted the program to permit use of the secondary runways to reduce congestion and delays.” Id.  City of Dania Beach has the potential to broadly expand the range of Agency actions which fall under NEPA’s requisites.

COUNTS AGAINST MPO’S DROPPED IN 

MARYLAND HIGHWAY (ICC) CASE

Submitted by Lowell Rothschild

Venable LLC, Washington, D.C.

LRothschild@venable.com
As widely reported elsewhere, Environmental Defense filed suit in Federal District Court in the District of Colombia seeking to stop construction of the Maryland Inter County Connector (“ICC”), a new 18-mile roadway in southern Maryland.  A companion case was filed in Maryland by Environmental NGOs and other concerned parties.    The Primary defendants in the D.C. suit were the Federal Highway Administration (“FHWA”) and the local metropolitan planning organization (“MPO”).

Plaintiffs’ 100-page, 600-paragraph, 37-count complaint contained seven counts against the MPO.  Five of the counts alleged that the MPO failed to consider certain statutory objectives in issuing its Transportation Improvement Program (“TIP”) and Constrained Long Range Plan (“Plan”) (Four Counts under the Federal Aid Highways Act (“FAHA”) Metropolitan Planning provisions (23 U.S.C. § 134) and one under the Administrative Procedure Act (“APA”)).  One Count alleged that the MPO failed to perform a major investment study (“MIS”) and the remaining count claimed that the MPO needed to conduct a project-level conformity analysis on the ICC at the time it was inserted into the TIP and Plan.  

As most readers know, Section 23 U.S.C. 134(h) contains a bar specifically prohibiting judicial review of the various factors which are to be considered by MPOs in formulating TIPs and Plans.  To avoid this bar, Plaintiffs made several innovate arguments, including the fact that (1) the objectives in Section 134(a), when combined with the duty to prepare TIPs and Plans in Section 134(c), create a duty “to plan to achieve” the 134(a) factors which is not barred by Section 134(h), (2) the Section 134(h) bar applies only to the Section 134(h)(1) factors, not to other elements of Section 134 and (3) the Section 134(h) bar only applies to the “projects” and “strategies” contained in TIPs and Plans, not to the entirety of those documents.

To avoid the fact that the MIS requirement has since been withdrawn by Congressional action in TEA-21, the Plaintiffs argued that (1) Congressional instruction in 1998 to eliminate the MIS was not effective until DOT also incorporated the MIS requirement into the NEPA process, which it did not do until February 2007, (2) the MIS requirement was consistent with TEA-21, so it was applicable until withdrawn in 2007, and (3) the February 14, 2007 planning regulations are inconsistent with FAHA and will be challenged by Plaintiffs.

Plaintiffs also made several novel arguments to subject the MPO to the APA (which, on its face, applies only to “authorities of the United States”).  First, they argued that transportation planning was a federal activity which was delegated down to States and MPOs.  Next, they argued that interstate MPOs such as the one in question (which covers D.C., and parts of Maryland and Virginia), are federal entities because they are interstate compacts approved by Congress.  Finally, they argued that this particular MPO was federal because at the time D.C. became part of it, the District was run by Congress.

The MPO and FHWA moved to dismiss the metropolitan planning claims, asserting that, among other things (1) The Section 134(h) bar is more expansive than Plaintiffs allege and specifically prohibits judicial review of the claims at issue (2) No private right of action exists to enforce Section 134; (3) No duties exist under the aspirational language of Section 134(a); (4) MPOs are not federal entities because, among other things (a) metropolitan planning is a state, not federal responsibility, and (b) agreements 

establishing interstate MPOs do not need Congressional approval and this are not federal law, and even if they are federal law, only the compact, not the MPO is “federalized” as a result; (5) Congress eliminated the MIS requirement in 1998, and consistent with FHWA guidance, MIS’s have not been required since that time and (6) project-level conformity determinations need not be made until project approval, which does not occur at the time of TIP and Plan approval.

The Motions to Dismiss were fully briefed on June 6, 2007.  A week later, on June 13, 2007, Plaintiffs voluntarily dismissed the MPO from the case.   No court decision on the merits of the Motion to Dismiss has been issued.  Briefs in this case are available on Pacer (the case is in U.S. District Court for the District of Maryland) or from Lowell Rothschild at LRothschild@Venable.com.

EPA & CORPS RELEASE POST RAPANOS GUIDANCE

Submitted by Peggy Strand

Venable LLC, Washington, D.C.

mstrand@venable.com
On June 5, 2007, the U.S. Army Corps of Engineers and the Environmental Protection Agency released guidance on federal jurisdiction under the Clean Water Act ("CWA").  The Guidance responds to the Supreme Court decision in Rapanos v. U.S., 126 U.S. 2208 (2006), which remanded certain determinations of federal wetland jurisdiction.  The Rapanos decision raised a number of issues concerning federal CWA jurisdiction, few of which are resolved by this recent guidance.  Where a question arises concerning federal wetland jurisdiction, the lawyers and consultants will now need to consult existing regulations, ongoing caselaw, and this Guidance to ascertain answers.  The Guidance and associated notices are available from the EPA and Corps' websites, www.epa.gov/owow/ and www.usace.army.mil/cw/  When the Guidance was released, the agencies provided a six (6) month period for comment, although the Guidance is immediately effective.

The Corps/EPA Guidance summarizes the Rapanos decision, and that very complicated case is only briefly described here.  The Supreme Court considered whether certain wetlands were within federal CWA authority as "waters of the United States."  The Rapanos decision set aside federal jurisdictional determinations regarding certain wetlands adjacent to non-navigable tributaries of traditionally navigable water.  A plurality of the Court based its decision primarily on the need for a permanent or near permanent flow of water both in the non-navigable tributary and the adjacent wetland.  Justice Kennedy, concurring, concluded that CWA jurisdiction required a showing of a "significant nexus" between the wetland at issue and traditionally navigable water.  The Rapanos opinion provided some insight into what might constitute a "significant nexus" under the Kennedy opinion, and some description of the degree of permanence required under the plurality opinion.  

The Guidance was intended to provide clarity on both the plurality test ("permanence of water") and the Kennedy concurrence test ("significant nexus.")  The Guidance states that it is confined to wetlands, although it addresses the CWA definition "waters of the United States," 33 U.S.C. 1362(7), which is not limited to wetlands.  Thus although the heart of the Rapanos matter involves the nature of the tributary to which wetlands might be adjacent, i.e., the stream, the Guidance states that it is not addressing CWA jurisdiction over such features.

            The key points in the Guidance were summarized as follows:

The agencies will assert jurisdiction over the following waters:

• Traditional navigable waters

• Wetlands adjacent to traditional navigable waters

• Non-navigable tributaries of traditional navigable waters that are relatively permanent where the tributaries typically flow year-round or have continuous flow at least seasonally (e.g., typically three months)

• Wetlands that directly abut such tributaries

The agencies will decide jurisdiction over the following waters based on a fact-specific analysis to determine whether they have a significant nexus with a traditional navigable water:

• Non-navigable tributaries that are not relatively permanent

• Wetlands adjacent to non-navigable tributaries that are not relatively permanent

• Wetlands adjacent to but that do not directly abut a relatively permanent non-navigable tributary

The agencies generally will not assert jurisdiction over the following features:

• Swales or erosional features (e.g., gullies, small washes characterized by low volume, infrequent, or short duration flow)

• Ditches (including roadside ditches) excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water

The agencies will apply the significant nexus standard as follows:

• A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by all wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical and biological integrity of downstream traditional navigable waters

• Significant nexus includes consideration of hydrologic and ecologic factors

"Permanent flow waters."  The first point continues ongoing agency practice to assert jurisdiction over wetlands adjacent to navigable waters and permanently flowing non-navigable tributaries.  The fact that the Corps and EPA have selected three (3) months flow as presumptive of permanent water is new.  There is not much explanation of why 3 months rather than some other period of time was selected, other than a reference to the parts of the Rapanos plurality opinion that provided that seasonally dry tributaries could still be jurisdictional.  Apparently the 3-month period is a surrogate for a "season", and the agencies have decided that flow during an entire season is adequate.

"Non-permanent flow waters."  The second point is the heart of the Rapanos dilemma.  The agencies provide that they will continue a case by case analysis of "significant nexus" for wetlands adjacent to non-navigable tributaries that flow for less than 3 months.  Other parts of the Guidance provide some insight into "significant nexus."

"Disclaimer of jurisdiction."  The third point provides that, generally, ditches and dry swales are not jurisdictional.  The Guidance further explains, however, that it means only those ditches that were created from uplands and do not carry permanent water.  In addition, even non-jurisdictional ditches may be used to provide a flow or nexus from wetlands to navigable waters.  Similarly, with respect to dry swales, the Guidance reserves a case by case authority to conclude there is a significant nexus.  

"Significant nexus test."  For wetlands adjacent to non-navigable tributaries that are not relatively permanent, the Guidance provides general information on how to assess whether there is a significant nexus:

Significant nexus includes consideration of hydrologic factors including the following:

- volume, duration, and frequency of flow, including consideration of certain physical characteristics of the tributary

- proximity to the traditional navigable water

- size of the watershed

- average annual rainfall

- average annual winter snow pack

Significant nexus also includes consideration of ecologic factors including the following:

- potential of tributaries to carry pollutants and flood waters to traditionally navigable waters

- provision of aquatic habitat that supports a traditional navigable water

- potential of wetlands to trap and filter pollutants or store flood waters

- maintenance of water quality in traditional navigable waters

The following geographic features generally are not jurisdictional waters:

- swales or erosional features (e.g. gullies, small washes characterized by low volume, infrequent, or short duration flow)

- ditches (including roadside ditches) excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water

The Guidance does not specify how the indicia of significant nexus would be weighed, either individually or in relation to each other.  It also leaves open the prospect that other factors could enter into the evaluation of "significant nexus."  The Guidance puts focus on the ecological relationship of wetlands to the waterbody as the core of the significant nexus standard.  There are general descriptions of what might constitute a "nexus", but little indication of what might be "significant" other than the statement that the agencies will consider:

"whether the tributary and its adjacent wetlands are likely to have an effect that is more than speculative or insubstantial on the chemical, physical, and biological integrity of a traditional navigable water."
Apparently "significant" means "more than speculative or insubstantial."

"Aggregation".  An important aspect of the significant nexus standard is aggregation of the impacts on wetlands adjacent to the same tributary.  The Guidance specifies that in determining jurisdiction under the significant nexus test, "the agencies will consider other relevant factors, including the functions performed by the tributary together with the functions performed by any adjacent wetlands."  This means that the significant nexus standard will look beyond the particular wetlands involved, i.e., subject to the permit application, and consider whether those wetlands, when considered with all wetlands adjacent to the tributary, perform particular ecological functions.  It is not clear who will have the burden of providing information about the other wetlands adjacent to a tributary when making a jurisdictional determination.
The Guidance contains direction that the agencies must thoroughly document their jurisdictional determinations.  However, in practice, the agencies request delineations and related information from permit applicants or applicants for a jurisdictional determination.  While there has been a lot of attention on the workload on the Corps, to make jurisdictional determinations, there will also be additional work and burden on the applicants to provide information sufficient to meet the standards of the Guidance.

New JD Form.  The Corps published not only the Guidance, but a number of related items, including an updated Jurisdictional Determination form and Memorandum to the Field.   See www.usace.army.mil/cw/  The JD Form provides insight on the information that the Corps will be assembling for its jurisdictional determinations by itemizing what delineators must record.  The form then provides the following direction:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of significant nexus. Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that support downstream foodwebs?

• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to Section III.D: .

While the Guidance and the JD form provide some insight into the kind of information that will be used to determine significant nexus, there remain many questions.  For example, there is no information addressing weighing of information.  Applicants and the Corps will not know if all of the information noted on the JD form is required for every jurisdictional determination, or if JD's may be concluded on a strong showing of only certain information.  There is no "bright line" to distinguish between a "significant" nexus and a "non-significant" nexus; arguably, there is no distinction regarding the "significance" of the nexus as long as it is more than speculative.  

DELEGATION OF NPDES AUTHORITY DOES NOT REQUIRE

 ENDANGERED SPECIES CONSULTATION

On June 25, 2007 the U.S. Supreme Court ruled on the application of the Endangered Species Act (ESA) (16 USC 1531, et seq.) to a decision by USEPA to delegate the ability to issue and enforce NPDES permits to the State of Arizona (National Association of Home Builders v. Defenders of Wildlife, No. 06-340, June 25, 2007).  Arizona and the local office of EPA had initiated consultation under Section 7 of ESA to determine whether the delegation would adversely affect any listed species of plants or animals.  After referral to headquarters, the Fish and Wildlife Service (FWS) concluded there would be no jeopardy to listed species, and EPA approved the delegation.  By the time the case got to the Supreme Court, both EPA and FWS had concluded that consultation under Section 7 of the ESA was not necessary when EPA was considering a delegation of NPDES authority.  Development and environmental interests carried the dispute to the Supreme Court.  Once NPDES delegation has occurred, the decision to issue a permit is a State action so consultation under the ESA is not required.  

The Court held that when EPA rules on an application by a State to administer the NPDES program, EPA is merely determining whether the State has met the nine stated requirements in Section 402(b) of the Clean Water Act (CWA).  If the nine criteria are met, EPA is required to approve the delegation.  If EPA adds another criterion, such as consultation under the ESA and compliance with the outcome of consultation, to the nine stated in Section 402(b); it is going against the mandatory nature of approval set up by Congress.  The Court also held that consultation was only required when the Federal agency has discretion on whether to approve or fund the action.  Since the Court determined there was no discretion allowed in EPA’s delegation decision, there was no need to consult with FWS.  The dissent was vigorous claiming that the Court was overruling the outcome in TVA v. Hill, the famous snail darter-Tellico Dam case.  That case had held that the obligations to consult under ESA and comply with the outcome of consultation had no exceptions.  The majority of the Court disagreed claiming that TVA v. Hill involved an agency decision that required discretion so it had not been overruled.  

NEXT DEADLINE FOR SUBMISSIONS IS SEPTEMBER 14, 2007

Anyone who would like to submit a case summary or other news for the October, 2007 edition of this newsletter should send the material to the Editor at Richard.Christopher@hdrinc.com or at chrislagra@sbcglobal.net and should use Microsoft Word.  Submissions are due by the close of business on September 14, 2007.

